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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE | 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AT WASHINGTON, D.C. 
| Filed June 30, 1961] 


JAMES WILLIAM JOSEY 
Plaintiff 
vs. 


United States Parole Board, Et Al 
Washington 25, D. C. 


Defendant 


MOTION FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


MAY IT PLEASE THE COURT 
Statement of The Case 


Comes now, James William Josey, hereinafter known as the Plaintiff 


in the foregoing action, who, first being duly sworn by the undersigned 


Parole Officer according to law, deposes and says: that he is a citizen 
of the United States of America, by birth, who hereby moves this Honorable 
Court for a declaratory judgment and injunctive relief against the above- 
named defendant. 
Plaintiff based his claim for relief upon the following stated facts: 
FACTS OF THE CASE 


Plaintiff was convicted upon the charge of Bank Robbery by the U.S. 
District Court Middle District of North Carolina, at Rockingham, North 
Carolina, and given a term of twenty (20) years; said sentence was im- 
posed on or about the 5th day of March, 1951. 
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Plaintiff was paroled on the above-mentioned sentence. Said 


parole was granted on or about the 15th day of October, 1959. Thereafter, 
on or about the 7th day of February 1961, your plaintiff was arrested by the 
Florida State authorities at Bartow, Florida and held on robbery (two counts) 
and thereafter on or about the 2nd day of May, 1961, the Robbery (two 
counts) was ordered by the Criminal Court of Record for Polk County, 
Florida Nollie Prosse. These charges were noile prosse upon a motion 
presented to the Court by the Assistant County Solicitor, Counsel for the 
State of Florida. 

Plaintiff was released from custody on or about the 2nd day of May, 
1961. Plaintiff wals then taken back to the County Jail at Bartow, Florida 
and held for Federal authorities. Thereafter on or about the 3rd day of 
May, 1961, plaintiff was taken into custody and chargéd with parole violation. 
Mr. Evans, Chief Probation Officer at Tampa, Florida, authorized the 
arrest. 

Plaintiff was thereafter committed to the U.S. Penitentiary at Atlanta, 
Georgia on or about the 15th day of May, 1961. Andon or about the 16th 
day of May, 1961, your plaintiff went before a member of the U. S. Board of 
Parole, at which time plaintiff was advised of his rights to counsel. Plain- 
tiff informed the Board member that he would waive counsel at the present 
time. The Board member then informed your plaintiff that they did not have 
my record before them at this time. 

Plaintiff wishes to state that he had worked hard since his release 
on parole in October of 1959. Plaintiff worked seven (7) days a week taking 
care of a farm which belonged to an attorney at Lakeland, Florida. 

Plaintiff alleges the facts as set forth in the above complaint cannot 
be denied by the Defendant, for they are all true, so help me God, And 
the apparent inviolability of the Board's unsupervised decisions tend to 
make plaintiff the victim of a gross injustice which the legislature or the 
judiciary must find repulsive to a sense of fairness, or even human decency. 

Plaintiff further alleges that the Board of Parole has not, nor can they 
show a just cause for revoking plaintiff's parole. It is true Iam no lawyer, 


but I know that a man has certain rights not only as an American citizen, 
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but also as a human being. The Court will note that I have no knowledge 
of law, as a matter of fact, your plaintiff cannot even read; so plaintiff 
will ever Pray that this Honorable Court appoint him counsel to represent 


this action in his behalf for the following reasons: 


Plaintiff being unlearned, inexperienced, unqualified and incapable 


of asserting his legal rights in this just and meritorious cause shown, 
begs the Court's mercy in this cause, for it is beyond doubt that he needs 
someone to protect his rights. Wherefore, plaintiff will ever Pray that 
this Honorable Court grant this most humble Prayer. | 
The Board, traditionally, will argue that its actions are above 
judicial supervision; however, there are cases of record that are in point 
here - See: United States ex rel. Delucia vs. O'Donovan, 178 (F.2d) 876, 
and the many cases cited therein. Also see: James Clarence Moore, 
Appellant vs. Curtis Reid, et al., Appellees, NO. 13581, | decided by the 
Court of Appeals for the District of Columbia Circuit May 3, 1957. 
Relief for plaintiff should issue because of the arbitrary actions of 
the Board and such action is prayed. In the alternative, plaintiff prays for 
the trial by jury of the issues involved and moves that this cause be placed 
at the earliest open spot on the docket in order that his continuing sufferance 
from the caprice of the Board be minimized. He is entitled to such trial. 


See Colby vs. Klune, 178 F.(d) 872. | 


IN THE CRIMINAL COURT OF RECORD 
IN AND FOR POLK COUNTY, FLORIDA| 

STATE OF FLORIDA ) 
vs. No. 47813 ROBBERY (TWO COUNTS)" 

) 


JAMES WILLIAM JOSEY 


The above entitled cause coming on this day for final hearing, the 
State of Florida being represented by E. Snow Martin, Jr,, Assistant 
County Solicitor, Counsel for the State presents to the Court Motion to 
Nolle Prosse. After duly considering the Court grants said motion in the 


following words and figures to wit: 
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"MOTION HEARD, CONSIDERED AND granted. 
EXCEPTION NOTED. THIS 5-2-61. 
/s/ Roy H. Amidon 
JUDGE" 
Whereupon the Court Orders that this cause be, and the same is 
hereby Nolle Prossed. 
THIS May 2, A.D. 1961. 


CERTIFIED TO BE A TRUE COPY 


Plaintiff Prays that this Honorable Court will protect his Consti- 
tutional and Statutory rights, as well as his rights as a human being, 
against arbitrary and capricious imprisonment based upon the whims of 
individuais rather than law, and this he will ever Pray. 

Respectfully submitted, 
/s/ James William Josey, 
Plaintiff 


P.M. B. #73116-A 
Atlanta 15, Georgia. 


[ Filed Sept. 1, 1961] 


MOTION FOR SUMMARY JUDGMENT OR IN THE 
ALTERNATIVE SETTING OF A DATE FORA 
TRIAL BY JURY OF THE ISSUES 


Comes now JAMES WILLIAM JOSEY, Plaintiff in the above styled 
cause, and moves this Honorable Court to enter summary judgment in his 
behalf for the reasons and upon the points as follows: 

This action was filed in forma pauperis pursuant to an order of the 
Honorable Judge Youngdahl on June 29, 1961. No defense has been offered 
and no denial of the allegations set forth in the complaint has been entered. 
Rule 36 (a) provides for entry of a summary judgment in such cases and 
the rule applies here. (Federal Rules of Civil Procedure). 

The defendants have not and can not deny the allegations as set forth 
in the complaint filed herein. Plaintiff has been informed since the filing 
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of his complaint that Judge Youngdahl has granted the following: "Leave 


to file without prepayment of costs, granted."' Above case filed June 29, 


1961, and given above civil action No. summons have been placed in hands 


of marshal. However a period of sixty (60) days have passed and no ex- 


planation has been given plaintiff. 


The facts as set forth in the complaint can not be denied or de- 


fended and the only argument left to defendants is the sacrosanct nature 


which they impute to their decisions even when they know that they are in 


error. There exists no genuine issue of fact as to: 


The revocation of plaintiff's parole. 


Arrest and incarceration of plaintiff sans warrant. 


Arrest of plaintiff on a "false charge." 


Denial of a "hearing" according to statute. 


The revocation of plaintiff's parole on "suspicion." 


Hence, summary judgment should issue as to these points 
vs. Socony-Vacuum Oil Co., 130 F(2d) 535; Riggins vs. 


see: Leanord 


Oltimer Iron 


Works, 154 F.(2d) 214; Audio Vision Inc. vs. R.C.A. Mfg. Co., 136 
F.(2d) 621; Toomey v. Toomey; 145 F. (2d) 19; Catlin vs. U.S., 324 


U.S. 229. 


Plaintiff was sentenced on or about the 5th. day of March, 1951, toa 


sentence of twenty (20) years in the custody of the Attorne 


y General of the 


United States. On or about the 15th. day of October, 1959, your plaintiff 


was released on parole. 


No person could have made greater effort at self im 


8 or 9 years of imprisonment, nor could any person have 


thoroughly honest in that time. 


provement in the 


become more 


Plaintiff had several hours of instruction, prior to release, in which 


the "conditions" of his parole were explained to him. He 


has not violated 


none of these conditions. 


The statutes, human nature, and the apparent inviol 


ability of the 


Board's unsupervised decisions tend to make plaintiff the victim of a gross 


injustice which the legislature or the judiciary must find repulsive to a 


sense of fairness, or even human decency. 
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From experience, plaintiff knows that the ordinary suffering from 


imprisonment for crime is many times multiplied and almost unbearable 


to one unjustly imprisoned. 

It seems clear from the record that plaintiff is being punished be- 
cause his brother committed a crime admittedly, Joseph's brother was his 
keeper, but to punish Joseph for his brother's duplicity should be repugnant, 
even to the board. 

The board, traditionally, will argue that its actions are above ju- 
dicial supervision, however, there are cases of record that are in point 
here. See: United States Ex. Rel. Delucia vs. O'Donovan, 178 F. (2d) 
876 and the many cases cited therein. Again, in the District of Columbia 
the court intervened in Re Tate, 63 F. Supp. 961. 

Summary judgment for plaintiff should issue because of the arbi- 
trary actions of the! board and such action is prayed. In the alternative, 
plaintiff prays for the trial by jury of the issues involved and moves that 
the cases be placed at the earliest open spot on the docket in order that 
his continuing sufferance from the caprice of the board be minimized. He 
is entitled to such trial. See: Colly vs. Klune, 178 F.(2d) 872. 

Plaintiff prays that this Honorable Court will protect his constitu- 
tional and statutory rights, as well as his rights as a human being, 
against arbitrary and capricious imprisonment based upon the whims of 
individuals rather than law, and for such relief your plaintiff will ever 
pray. This action is taken in good faith. 

Respectfully submitted 
/s/ James William Josey, 
Plaintiff 
[ Certificate of Service] 
[ Filed Sept. 8, 1961] 
MOTION FOR SUMMARY JUDGMENT OR IN 
THE ALTERNATIVE, MOTION TO DISMISS 

Comes now the defendants by their attorney, the United States At- 

torney, and respectfully move the Court for an order granting a summary 


judgment in their favor on the grounds that no genuine issue as to any 
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material fact exists as more particularly appears from the certified copies 
of official records of the Bureau of Prisons which are attached hereto and 
defendants are entitled to a judgment as a matter of law. | 
In the alternative, the defendants by their attorney, respectfully 

move the Court for an order dismissing the complaint on the ground that 
the controversy from which the complaint arose is now moot. 

/s/ Burke Marshall 

Assistant Attorney General 

/s/ John F. Byerly 

Attorney, Department of Justice 
/s/ David C. Acheson 


United States Attorney 
of Counsel 


CERTIFICATE 


DISTRICT OF COLUMBIA, ss: 


I, James V. Bennett, Director of the Bureau of Prisons, Department 


of Justice, do hereby certify that I am acting as the administrative head of 
said Bureau of Prisons, with official duties at Washington, D. C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 


Parole pertaining to individual prisoners. 
I further certify that the following attached instruments are exact 
copies of the original documents relating to James William Josey: 
Interview by member of the Board, dated May 16, 1961. 
Letter to Parole Executive from Robert F. Evans, Chief 
Probation Officer, dated June 30, 1961. 
In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixedthis  _—s- day of_—,:1961. 
JAMES V. BENNETT, 


Director 
Bureau of Prisons 
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[ Received May 31, 1961, U.S. Board of Parole] 
UNITED STATES BOARD OF PAROLE 
TRANSCRIPT OF MINUTES 
Atlanta, Georgia 
CASE OF James William Josey 
REGISTER NO. 73116-A 
DATE May 16, 1961 
PRESENT Eva Bowring - Member 


INTERVIEW 
(Parolee Called) 


MEMBER: You are James William Josey? 
RELEASEE: Yes ma'am. 
MEMBER: You are before the Board as Parole Violator? You 


signed an attorney election form waiving representation by counsel at this 


hearing? 

RELEASEE: For the time being, yes. 

MEMBER: I don't know what you mean by "the time being." We 
are holding the hearing today. 

RELEASEE: I will see what happens as the result of this hearing. 

MEMBER: The referral shows alleged armed robbery, two cases, 
on Feb. 26, 1961. We are advised you and your brother, John, anda 
cousin, Carvin Roseman, were in custody of Polk County, Bartow, Fla. 
You are your brother denied guilt when you were interviewed on Feb. 10, 
1961. The other codefendant pled guilty to one of the armed robbery 
charges ? 

RELEASEE: They said he pleaded guilty, but as to the truth I don't 
know because he wasn't in the court at the same time we were. 

MEMBER: The complaints allege that on or about Jan. 26, 1961, 
the three individuals while in Lakeland, Fla. committed an armed robbery 
of a Jiffy Food Store, obtaining $238.91. A pistol was used and the manager 
has identified John Josey as having possession of the gun that is alleged 
to have been used in the offense. Also, on Feb. 3, 1961, these three 
robbed a drugstore in Lakeland obtaining approximately $300. 00 in cash 
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and $200.00 in checks. A cashier tentatively identified John Josey as the 
individual with the gun in his possession. And a warrant was recommended. 
The Board issued such warrant on Feb. 15, 1961. It appears that your 


brother and you were tried on these offenses. John Josey was tried 


Case was nol pros as to James Josey - E.B. 8-8-'61. 
RELEASEE: Yes. My brother got ten years out of it and I was nolle 
prossed; My case was dismissed on both counts. 

MEMBER: Were you on parole or mandatory release? 

RELEASEE: On parole. My parole officer came over to see me the 
second day after I was locked up. He told me, "I guess you know this 
violates your parole?" I told him I hadn't done anything, I don't know why 
it should violate my parole. He told me he was putting a "hold"’ on me. I 
asked him to leave the "hold" off until my case was tried. He didn't. 

MEMBER: He gave us the facts and the Board saw fit to issue a 
warrant in your case and you are before the Board this morning in inter- 
view as to whether you had violated the conditions of your parole. Were 
you recently re-committed, was it on May 15? When did you come back? 

RELEASEE: I came back here Monday the 15th, 1961, May. 

MEMBER: Because of the recency of your commitment, this Member 
of the Board does not have the Washington file available for this hearing 
and so I proceed with the hearing on the referral and other matters that 
have come to my attention from the institution file. When I return to 
Washington, D. C. and the Washington file will be available to me, then J 
will study the Washington file in relation to the alleged parole violation and 
the Board will then make a determination as to whether you have violated 
the conditions of your parole. | 

RELEASEE: He did not wait and see the results of the court. 


MEMBER: He is not required to wait. He is required to make 


reports to the Board when the offenses come to his attention. The Board 
makes the decision as to the warrant and the Board saw fit to issue the 


warrant. 
RELEASEE: Then When I come up for parole--it was the first time 


I was ever arrested in my life. 
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MEMBER: Of course it is your privilege to hire an attorney, whether 
the attorney helps any or not to get a parole. 

RELEASEE: They kept postponing my case three months at a time. 

MEMBER: The Board of Parole did this which they are privileged 
to do. The Board could grant you parole or they could defer the case to a 
later date or they could allow the sentence to run until the mandatory 
release date. 

MEMBER: AS I have said, the files will be searched in Washington, 
D. C. as to your violation. You feel you have not violated your parole? 

RELEASEE: No I didn't. I hada job working seven days a week. 
That evening I tried out my brother's car. He bought it from my step- 
dad. It was wrecked and he fixed it. We were trying it out that evening and 
we were stopped and they found some guns in the car. 

MEMBER: What were the guns in the car? 

RELEASEE: They were under the seat and that was the first time I 
had been in the car. 

MEMBER: What were the guns found in the car? How many were 
there ? 

RELEASEE: Supposed to have been the ones used in the robbery. I 
believe there were two guns, Iam not sure. My brother was under CR. 
He got out Christmas Eve and I gave him a job with me at the farm. He 
was living with me at the time being too. 

MEMBER: Your cousin and your brother and yourself were in the 
car? 

RELEASEE: |My cousin was living with me, too, for the time being. 
Yes ma'am. 

MEMBER: I believe that is all. 

RELEASEE: What do you think about it? 

MEMBER: Ivhave just told you. I will go to Washington and see the 
file and I will do my thinking after I have seen the file. You are well 


aware the Washington file is not here. You will be informed after a de- 


cision has been reached. 


Washington D.C. 8-9-'61 

I recommend subject be held as parole violator --E.B. There is 
sufficient information in the file to hold subject as P. V.R.| He violated 
by having gun and participating in armed robbery. E.B. 


No information regarding this prisoner will be discussed with any 


person other than an authorized representative of the Department of 
Justice or the Federal Security Agency. I hereby certify that the notes 
taken by me in the above case are included in the record, and that the 
summary is fully and correctly transcribed. /s/ Kate L, Hanna 
Reporter 
6/25/56 


UNITED STATES DISTRICT COURT | 
OFFICE OF THE PROBATION OFFICER 
Southern District of Florida 


June 30, 1961 
AIR MAIL 


Mr. Joseph N. Shore 
Parole Executive 

First and D Streets, N. W. 
Washington 25, D. C. 


Re: James William Josey 
Reg. No. 73116-A 


Dear Mr. Shore: | 

This will acknowledge receipt of your telegram of June 29, 1961. 
Inasmuch I could not give this my attention until after today’s session of 
court, Iam responding by air mail letter, assuring you of a reply by 
Monday, July 3, 1961. | 

We are enclosing typewritten copies of letters in the Josey file. 
Please note the letter to him under date of December 15, 1960, in which his 
request to go to North Carolina was denied. We also are enclosing copies 
of our letters of June 19 and June 21, 1961, to Mr. David M. Heritage, 


Warden, United States Penitentiary, Atlanta, Georgia, which were written 
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after Mr. Heritage’ sent to us a copy of his communication of June 16, 1961, 


directed to the Chief of Police, Lakeland, Florida. In his letter to the 
Lakeland Police Mr. Heritage had explained that Josey declared pending 
state charges against him had been dismissed. In his letter to me Mr. 
Heritage had said Josey claimed he was cleared of any charges in connec- 
tion with the robbery and was petitioning the court to order the Parole Board 
to release him. As stated in my letter of June 21, 1961, to Mr. Heritage, 

I was told positively by Mr. Clinton A. Curtis, County Solicitor, Polk 
County, Florida, that he elected not to proceed with the prosecution of 
James Josey only because a parole violator's warrant was outstanding and 
he knew that Josey could be returned to prison on the basis of such warrant. 
The dismissal was NOT entered, Mr. Curtis said, because he lacked 
sufficient evidence to prosecute. 

For your information, Josey's attorney, Mr. Ernest Townsend, 
Lakeland, Florida, talked with me regarding this man's charges on at least 
two occasions. Iam sure Mr. Townsend felt that Josey's interests would 
best be served by the parolee’s return to prison as a violator instead of 
going to trial in Criminal Court at Bartow, Florida. 

Should you need additional information to defend the warrant for 
Josey as a parole violator we call your attention to the fact that James 
Josey left the Middle District of North Carolina and came to Florida during 
the early part of 1960 without permission. (See letter from Mr. John L. 
Osteen, Chief U.S. Probation Officer, Greensboro, N.C., March 26, 
1960); that Josey had been associating with questionable individuals (see 
letter of September 22, 1960 from U.S. Probation Officer Wallace R. 
Croup, to Mr. McDermott.) 

In conclusion I would like to state again that in my opinion this man 
clearly violated parole and dismissal of the state charges in Polk County, 
Fiorida, was effected only because the prosecutor had been informed that 
subject was scheduled for return as a violator. 

Should you need additional information, please advise. 

| Sincerely yours, /s/ Robert F. Evans 


RFE/nf Chief U.S. Probation Officer 
Enclis. 
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NOTICE 


Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, or 
such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon which 
you rely in support thereof and serve a copy thereof upon counsel for the 
defendants. 
| Certificate of Service] 


[ Filed September 8, 1961] 


STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO GENUINE ISSUE. PURSUANT 


TO RULE 9 (h) | 


1. Plaintiff was sentenced in the Middle District of! North Carolina 


to a term of twenty years on March 5, 1951. for bank robbery. 


2. Plaintiff was released on parole under this sentence on 
October 15, 1959. | 


3. A warrant charging him as a parole violator was issued on 


February 15, 1961. | 
4. Plaintiff was arrested under this warrant on May 5. 1961. upon 
his release from Florida State custody. 
5. He was afforded a hearing by a member of the United States 
Board of Parole at the Atlanta Penitentiary on May 16, 1961, at which time 
he had been advised of his right to the assistance of counsel if he so de- 
sired. 
6. Plaintiff declined the assistance of counsel at this hearing. 
7. Parole was revoked on August 9, 1961. 


/s/ Burke Marshall 
/s/ David C. Acheson Assistant Attorney General 
United States Attorney /s/ John F. Bierly 


Of Counsel Attorney Dept. | of Justice 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO DISMISS OR, IN 
THE ALTERNATIVE, MOTION FOR SUMMARY 
JUDGMENT 
The pertinent facts are summarized in the attached statement of 
material facts and the certified copies of official records of the Bureau 


of Prisons as to which the defendants contend there is no genuine issue. 
ARGUMENT 


The sole issue presented by this case is whether the action of the 
Parole Board in revoking plaintiff's parole was arbitrary and capricious. 

Attached to the defendant's motion for a summary judgment is a 
certified copy of the interview between plaintiff and a member of the United 
States Board of Parole at the Atlanta Penitentiary on May 16, 1961, and 
a certified copy of a letter from Chief, United States Probation Officer, 
Robert F. Evans, to the Parole Executive, dated June 30, 1961. These 
documents clearly demonstrate that the Board of Parole did not act in an 
arbitrary or capricious manner when it revoked the plaintiff's parole. 

See Christianson v. Zerbst, 89 F. 2d 40; Fox v. Sanford, 123 F. 2d 334; 
Freedman v. Looney, 210 F. 2d 56. 

The new matter pleaded in this case is corroborated by a certificate 
executed by the Director, Bureau of Prisons, rather than by affidavit. 
This is permissible and is based on the presumption that public officers 
keep trustworthy records and will do their duty. Evanston v. Gunn, 99 
U.S. 660, 667; Ches. and Delaware Canal v. United States. 240 Fed. 903; 
Wong Wing Foo v. McGrath, 196 F. 2d 120, 123. 

CONCLUSION 

Accordingly, |it is requested that an order be entered granting sum- 

mary judgment or, in the alternative, dismiss the complaint. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ David C. Acheson 
United States Attorney /s/ John F. Byerly 
of Counsel ! Attorney, Dept. of Justice 


[ Filed September 22, 1961] 
September 13, 1961 


From: James William Josey 

Box P.M. B. 73116-A | 

To: Honorable Judge Youngdahl, United States District Court 
Washington 25, D. C. 

Motion In Letter Form CA 2154-61 


Honorable Sir: 
I am writing you in regards to a Motion for Summary Judgment or 

in the alternative setting of a date for a trial by jury of the issues contained 

in Civil Action No. 2154-61 of this court. This motion was notarized and 

mailed to this court approx. 2 weeks ago, therefore I have not received any 

reply on same. 
Sir, I have now received a bunch of papers from Mr. John F. Byerly, 

Attorney, Department of Justice. These papers show on their face that 


they were signed on the 7th day of Sept. 1961. 


Sir, I wish to call your attention to a letter written by Mr. Robert F. 
Evans, Chief, U.S. Probation Officer for the Southern District of Florida. 


If the court please note: Mr. Evans would like for the court to believe 


that I violated my parole in the early part of 1960, by leaving the District 
without permission, yet such is not the truth. Certainly Mr. Evans can't 
expect the court to believe such allegations as he has made, for if such were 
true then why did he not violate my parole in 1960. Now as for the charge 
in Florida, certainly the court can't believe that the authorities in Fla. 
would drop an armed robbery charge just because I had to go back to a 
Federal prison. Sir, believe me the reasons I was not tried in the State of 
Florida was because I did not do anything to be tried or convicted for. 

Sir, at no time have I ever owned a gun of any type while being out 
on parole. And if the court will only give me a chance to prove the above 
facts, I feel sure that this Honorable Court will feel that I should be re- 
stored to my freedom. I further beg this court to appoint me counsel to 


represent me in this entitled cause, for if the court please; I cannot read 
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or write and it cannot be said that I can understand all the matters in this 


case. Sir, I ask you as a human being and an American citizen to please 


grant my request for the appointment of counsel to help me in this matter. 


Very respectfully, 

/s/ James William Josey 
Box P.M. B. 73116-A 
Atlanta 15, Georgia 


| Filed October 20, 1961] 
MEMORANDUM POINTS & AUTHORITIES IN 
OPPOSITION TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT OR IN THE ALTERNA- 
TIVE MOTION TO DISMISS 

Comes now the plaintiff through his attorney and opposes the motion 
filed herein by the defendants for summary judgment or in the alternative 
motion to dismiss and for grounds therefore says: 

1. On May 16, 1961 plaintiff attended a hearing which was to consider 
the revocation of his parole. 

2. As aresult of said hearing, the plaintiff's parole was revoked. 

3. A factual review of the file indicates that the principle, if not the 
sole reason which guided the Parole Board to revoke the plaintiff's parole 
was that the plaintiff had presented against him certain criminal charges. 

4. At said hearing the plaintiff called to the attention of the Board 
that said charges were nolle prossee. 

5. The Board then took the position that it did not have the full facts 
of the aforesaid criminal act before it and would make its own independent 
investigation of the same. 

6. This investigation was completely out of the presence of the 
plaintiff and based upon utter here-say. 

7. It is already apparent from the record before us that the Parole 
Board was strongly influenced by the here-say conjectures of another that 
the sole reason for the nolle prossee was that "a parole violator's warrant 
was outstanding and he knew that Josey could be returned to prison on the 
basis of such warrant. The dismissal was not entered, Mr. Curtis said, 


because he lacked sufficient evidence to prosecute." 
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8. Plaintiff was not entitled to a fair hearing to refute this care- 


less and irresponsible statement by another which from the record was the 


basis of his parole revocation. 


9. The record is devoid of any just cause for the revocation of the 


plaintiff's parole. 


10. And for such other and further reasons as may be presented 


at the hearing of this motion. 


/s/ Edward C. Bou 
Attorney for Plaintiff 


907 Hill Buildin 
Washington 6, D. 


[ Certificate of Service] 


[ Filed October 20, 1961] 
CERTIFICATE 


DISTRICT OF COLUMBIA, ss: 


Cc: 


I, James V. Bennett, Director of the Bureau of Prisons, Depart- 


ment of Justice, do hereby certify that Iam acting as the administrative 


head of said Bureau of Prisons with official duties at Wash 


ington, D.C. 


I further certify that I have lawful custody of the records and files 


of the said Bureau, including the records of the United States Board of 


Parole pertaining to individual prisoners. 


I further certify that the following attached instrument is an exact 


copy of the original document relating to James William Josey, #73116-A: 


Attorney Electing Form dated May 15, 1961. 


In Witness Whereof, I have hereunto set my hand and caused the seal 


of the Bureau of Prisons to be affixed this 17th day of Octo 
/s/ James V. Be 


Director 
Bureau of Prison 


ber, 1961. 


nnett, 


[ Filed October 20, '1961] JOSEY, James W. 
Reg. 73116-A. 


Washington FILE 


UNITED STATES DEPARTMENT 
OF JUSTICE 

United States Board of Parole 
Washington 


CA. 2154-61. 
ATTORNEY ELECTION 
FORM 
Date May 15, 1961 


U.S. Penitentiary 
Atlanta, Georgia 


James W. Josey, 73116 
Institution 


Having been fully advised that I may be represented by counsel at my 


Revocation Hearing, I hereby state: 


a) That I wish to waive representation by counsel. 


/s/ James W. Josey 73116 
Name 


Register No. 


b) That I wish to employ the services of an attorney. I under- 
stand that my case will be continued for a period of not ex- 
ceeding 30 days for this purpose. It is further understood that 
counsel will not be furnished by the Government, and that the 
hearing will not be postponed, due to absence of counsel en- 
gaged by me, beyond the period required for disposition of 

the business of the Board at the institution, except when extended 
at the discretion of the Board. 


Name 


Register No. 


Place |in file 
10/25/61 


C,A. 2154-61 

From James William Josey October 11, 1961 

Box P.M.B. 73116-A 
To Honorable Judge Holtzoff U. S. District Court 

Washington 25, D. C. 

Honorable Sir: 

I am writing you in regards to my case which is No.) 2154-61 Civil, 
and set for a hearing at 9:45 A.M. Oct. 20th 1961. 

Sir, the Honorable Luther H. Youngdahl, appointed me an attorney to 
represent my action in this Honorable Court, the attorney was appointed by 
order of the court on September 28, 1961. The attorney's name is Mr. 
Edward C. Bou, but the clerk of court failed to give me the attorney's 
address, thus I have not been able to write him pertaining to my forth com- 
ing hearing on Oct. 20th 1961. I have not at this time received any letter's 


or any word from the attorney that was appointed me by the court. 


Sir, I feel certain that if I had been able to contact my attorney, that 
| 


I could have given him additional information in my behalf, at least I should 

think that I an attorney would want to contact the person he is representing. 
Sir, will you please look into the above matter and let me hear from 

the court pertaining to same. 

Very Respectfully 

/s/ James William Josey 


[ Filed November 2, 1961] 
ORDER 


This cause came on for hearing upon the defendants! Motion for Sum- 
mary Judgment or in the alternative, Motion to Dismiss, and the plaintiff’s 
Opposition thereto. After hearing the argument of respective counsel and 
upon careful consideration of the record, it is, by this Court, this 2nd day 
of November, 1961, ORDERED that the defendants' Motion for Summary 
Judgment be, and it hereby is, granted. 
[ Certificate of Service] /s/ Alexander Holtzoff, Judge 


[ Filed Dec. 7, 1961] 
NOTICE 


To: Clerk of Court 
Please take notice, that you are hereby respectfully requested to 


place the attached Notice of Appeal before the above entitled Court, for 


immediate consideration. 

Furthermore, you are requested to acknowledge receipt of same and 
give due notice of all action in line with your official duty that may arise 
in connection with this case. 

Respectfully yours 
/s/ James William Josey 


[Filed Dec. 7, 1961] 
NOTICE OF APPEAL 


Notice is hereby given that James William Josey, Plaintiff in the above 
stated case, hereby appeals to the United States Court of Appeals for the 
District of Columbia from the order of the court granting the defendants' 
Motion for Summary Judgment, November 2, 1961, Judge Holtzoff pre- 
Siding. 


/s/ James William Josey 
Plaintiff 
{ Jurat dated November 21, 1961] 
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QUESTIONS PRESENTED 


1. Whether the Parole Board is required to make formal 
findings in support of its decision to revoke parole. 

2. Whether appellant is being denied his right to counsel 
and witnesses at a revocation hearing. 

3. Whether the Board of Parole has abused its discretion in 
revoking appellant’s parole. 


Jurisdiction 
Counterstatement of the case 
Summary of argument 
Argument: 
I. The Parole Board is not required to make formal findings - - 
II. Appellant is not entitled to, relief because he has failed to 
avail himself of the Board’s offer of a new hearing without 


III. The hearings afforded appellant was in full compliance with 
the requirement of law 

A. 18 U.S.C. 4207 does not require the Board to conduct 

hearings at or near the place of the alleged viola- 


B. The Board may refer to information in the prison 
records not disclosed to petitioner 
IV. The Board did not act arbitrarily in revoking appellant’s 


Conclusion 
Appendix A. 
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NAOTWAEMAS 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17243 


James WILLIAM JOSEY, APPELLANT 
v. 
UNITED StTaTES BoarD oF PAROLE, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTION 


The order of the District Court granting appellees’ motion 
for summary judgment was entered on November 2, 1961 (J.A. 
19). On December 7, 1961, appellant filed a notice of appeal 
(J.A. 20). The jurisdiction of this Court is invoked under 28 
US.C. 1291. 


COUNTERSTATEMENT OF THE CASE 


On March 5, 1951, appellant was sentenced by the District 
Court for the Middle District of Georgia, upon his conviction 
for bank robbery, to a term of imprisonment for twenty years. 
On October 15, 1959, he was paroled. A warrant charging him 
with having violated the terms of his parole was issued on Feb- 
ruary 15, 1961, and appellant was arrested under this warrant 
on May 5, 1961 (J.A. 13). 

Appellant appeared before Mrs. Eva Bowring, a member of 
the United States Board of Parole, at Atlanta Penitentiary on 
May 16, 1961. At that time he was reminded that he had 


(1) 
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signed an attorney election form waiving his right to be repre- 
sented by counsel at this hearing and he admitted signing the 
form (J.A. 8,187). Mrs. Bowring further indicated to appel- 
lant that the warrant for revocation of appellant’s parole had 
been issued because of his arrest by Polk County, Florida, off- 
cials on charges of armed robbery (J.A.8). Mrs. Bowring said 
that the complaints alleged that on or about January 26, 1961 
“the three individuals” (James Josey, his brother John, and 
a cousin, Carvin Roseman) committed an armed robbery of a 
Jiffy Food Store in Lakeland, Florida and also on February 3, 
1961, these three committed an armed robbery of a drugstore 
in Lakeland (J.A. 8). Appellant had denied his guilt at a 
previous interview and he informed Mrs. Bowring that the 
case against him had been nolle prossed (J.A.9). Appellant 
also said that he did not feel he had violated his parole because 
although “they” (the police) stopped the car in which the 
three of them were riding and found the guns which were sup- 
posed to have been used in the robberies, the guns were under 
the seat and this was the first time appellant had been in the 
car, which was his brother’s (J.A.10). 

On June 30, 1961, appellant filed a motion for declaratory 
judgment and injunctive relief in the District Court for the 
District of Columbia. alleging that “the Board of Parole has 
not, nor can they show a just cause for revoking plaintiff’s 
parole” (J.A. 2). 

On August 9, 1961, the Board revoked appellant’s parole 
(J.A. 13). 

On September 1, 1961, appellant filed a motion for summary 
judgment in which he asserted that (1) his parole had been 
revoked; (2) he had been arrested and incarcerated without a 
warrant; (3) he had been arrested on a “false charge”; (4) he 
had been denied a “hearing” according to statute; (5) his 
parole had been revoked on “suspicion.” Appellees filed a mo- 
tion for summary judgment on September 8, 1962 (J.A. 13). 
On October 20, 1961, appellant’s attorney filed an opposition 

? Appellant answered “for the time being. yes”, but Mrs. Bowring then 


indicated to him that in her view the waiver was final and not merely “for 
the time being.” 
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to appellees’ motion for summary judgment, alleging (1) the 
criminal charges which were the principal, “if not the sole” 
basis for appellant’s revocation had been nolle prossed; and (2) 
the Board had been “strongly influenced” by the statement of 
Mr. Curtis (Polk County Solicitor), relayed to the Board by 
the probation officer, that the dismissal was entered because 
parole revocation warrant was outstanding and not because 
there was a lack of sufficient evidence to prosecute (J.A. 16, 12). 
On November 2, 1961, the District Court granted appellees’ 
motion for summary judgment. 

This counterstatement of the case would not be complete 
without referring to certain events which, while they do not 
appear in the record, are included here because they are rele- 
vant to appellant’s claim, raised for the first time on appeal, 
that he was not offered the right to present testimony and 
voluntary witnesses at a new revocation hearing. Inasmuch as 
the question is before this Court, the Court may properly take 
notice of the fact—reflected in the prison files—that appellant 
was, on December 22, 1961, and again on February 7, 1962, 


? Appellant raises several issues on appeal which were not presented to 
the District Court. We do not object to appellant now raising issues regard- 
ing the denial, at the hearing on the revocation of his conditional release, 
of such procedural rights as the right to witnesses, confrontation and cross- 
examination and a hearing at the place where the offense took place. Appel- 
lant drafted some of his pleadings below without benefit of counsel (although 
the record filed in this Court indicates that he was assisted by counsel 
from September 23, 1961 (J.A. 19)) and perhaps, therefore, he should not 
be held to the strict standards of waiver.on these issues. By the same token, 
since these allegations were made for the first time after the record below 
had been completed, appellees should not be precluded from bringing to the 
Court’s attention relevant facts about which there can be no legitimate dis- 
pute. We believe consideration of the issue on that basis is preferable to 
returning the case to the District Court for formal ascertainment of the 
facts, particularly since a remand would cause further delay in the resolu- 
tion of the legal issue and thus in the disposition of the many cases pending 
in this Court and in the District Court: which raise the same problem. To 
subject appellant to a remand would be futile in any event, since all District 
Judges which have passed on these issues have decided them in the Parole 
Board’s favor. 

This does not mean, however, that appellees acquiesce in appellant’s at- 
tempt to introduce into the record at this stage a letter purportedly written 
by the “state prosecutor, E. Snow Martin. Jr..” to Robert Evans, federal 
probation officer (Br. p.6). Appellant has not set out the letter in full nor 
does he explain why the letter is not in the record below. The prison rec- 
ords do not contain a copy of such a letter. 
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offered a new hearing with the right to be represented by ecoun- 
sel of his choice and to present the testimony of voluntary wit- 
nesses at a new revocation hearing.’ To this date appellant has 
failed to avail himself of the Board’s offers. 


SUMMARY OF ARGUMENT 


The Parole Board is not required to make formal findings in 
support of its decision to revoke parole in a given case. Noth- 
ing is found in either the language of the Act or its legislative 
history to indicate that the Board would be required to make 
formal findings. 

Appellant’s waiver of counsel at the time of his registration 
hearing was effective. Moreover, appellant has since twice 
been offered a new hearing with counsel and has not availed 
himself of these offers. 

The hearing which he received was not rendered invalid be- 
cause it was not held at the place of the alleged violation or be- 
cause the Board relied on information in the prison records not 
disclosed tohim. 18 U.S.C. 4207 does not require the Board to 
conduct hearings at the place of the alleged violation and it 


? The prison records contain an affidavit, reproduced hereinafter as Appen- 
dix A, by John O. Boone, social worker (correctional), indicating that on 
December 22, 1961, appellant was offered the opportunity to have a new rev- 
ocation hearing at which he could be represented by retained counsel and 
could call voluntary witnessses. These records also contain a transcript of 
a talk delivered by Richard A. Chappell, Chairman of the Board of Parole, 
to a group of prisoners at Atlanta Penitentiary on February 7, 1962, at which 
appellant was present. Mr. Chappell informed the men that the courts had 
ruled that they were entitled to have at parole violator hearings an attorney 
of their choice and voluntary witnesses and declared : 

“Now, yon have been requested to either indicate whether you would like 
to have an attorney or witnesses, both or either, at another hearing. and we 
are prepared to give you a second hearing with your attorney or with your 
witnesses, provided you can make the arrangements to get an attorney or 
witnesses here. We have given you more than thirty days notice of this, 
but we are willing to extend to you another 30 days notice of this, which 
I don't think is required, but in order to give you every opportunity, we will 
be willing to give you another hearing with attorney or witnesses, and unless 
you indicate that you want a second hearing, and unless you indicate that 
you have arranged for it within thirty days, we will consider that you have 
waived, whether you signed a waiver or not.” 

A copy of the roll of those present and the text of Mr. Chappell’s talk is 
reproduced hereinafter as Appendix B. 
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would seriously affect the Board’s function to require it to do 
so. The Board customarily refers to information in the prison 
records not available to the prisoner, such as psychiatric reports, 
because this information assists the Board not so much in decid- 
ing whether there has been a violation but whether parole 
should be revoked. 

The Board acted reasonably in revoking appellant’s parole 
where the evidence showed that appellant had been involved in 
armed robbery and he admitted to being in a car in which fire- 
arms were found. 

ARGUMENT 


J. The Parole Board is not required to make formal findings 


Appellant contends (Br. pp. 9-10) that the failure of the 
Board to make “full and complete findings” renders the deci- 
sion to revoke appellant’s parole a nullity. 

The Board is clearly not required by the Parole Act, 18 U.S.C. 
4207, to make formal findings in support of its decision to re- 
voke parole in a given case. Neither the language of the Act 
or its legislative history supports the conclusion that formal 


findings must be made. 

The section in question is based on Section 6 of the Act of 
June 25, 1910, c. 387, 36 Stat. 820, which read in pertinent part, 
and in substantially the same language as at present, as follows: 


At the next meeting of the board of parole held at such 
prison after the issuing of a warrant for the retaking of 
any paroled prisoner, said board of parole shall be noti- 
fied thereof, and if said prisoner shall have been re- 
turned to said prison, he shall be given an opportunity 
to appear before said board of parole, and the said board 
may then or at any time in its discretion revoke the order 
and terminate such parole or modify the terms and con- 
ditions thereof. * * * 


The bill which became the 1910 Act was S. 870, 61st Cong. 
Section 6 of this bill, in its original form, had provided in perti- 
nent part, and in substantially the same language as that set 
forth above, as follows (see Senate Bills, vol. 299, part 2 [“Sen- 
ate Bills, 61st Congress, Nos. 861-1360”]): 

666344—62—2 
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At the next meeting of the board of parole. held at 
such prison. after the issuing of a warrant for the retak- 
ing of any paroled prisoner. said board of parole shall be 
notified thereof. and if said prisoner shall have been re- 
turned to said prison he shall be given an opportunity 
to appear before said board of parole, and the said board 
may. after such opportunity has been given. or in case 
said prisoner has not been returned, declare said prisoner 
to be a delinquent and bond forfeited. and he shall, 
whenever arrested by virtue of said warrant. be there- 
after imprisoned in said prison for the unexpired term 
of sentence of such prisoner at the time the delinquency 
is declared * * *. 


The bill was reported from the Senate Judiciary Committee 
without amendment, and without a written report (45 Cong. 
Rec. 102), and subsequently passed the Senate without amend- 
ment (45 Cong. Rec. 1532). 

The House Judiciary Committee, in reporting out the bill as 
thus passed by the Senate, amended it by striking it out in its 
entirety except for the enacting clause and substituting a new 


bill. See H. Rep. 1341. 61st Cong.. 2d sess.. p.1. The section 
of the House Committee’s proposed substitute bill which cor- 
responded to Section 6 of the Senate bill. supra, was Section 4. 
It provided in pertinent part (id., p. 2): 


At any time during the period of parole the board by 
which the prisoner was released may, in its discretion, 
revoke the order and terminate such parole or modify the 
terms and conditions thereof. * * * 


The House Committee’s substitute bill passd the House with- 
out amendment (45 Cong. Rec. 6377) following brief considera- 
tion on the House floor (id. 6373-6377), during which it was 
pointed out that, under the bill, parole would be “revocable at 
any time that this parole board may elect to revoke it” (id. at 
6374). 

Threafter, the Senate disagreed to the House amendment of 
its bill (substituting a new bill); the House insisted on its 
amendment, and conferees were appointed (45 Cong. Ree. 
6773, 7103). The bill which emerged from the conference con- 
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sisted of ten sections. of which seven were taken from the bill as 
passed by the Senate. and three from House’s substitute bill. 
See H. Rep. 1701. 61st Cong.. 2d'sess. [Conference Rep’t]. p. 
5. Among the seven sections taken from the Senate bill. in 
slightly modified form. was Section 6, supra, which contained 
the “opportunity to appear” language (id.. pp. 2. 5). The 
“Statement of Managers on Part of the House” (7d., p. 5) 
stated: 


The report is of an amended bill, of which the first 
six sections and the last section are amended from the 
Senate act, and sections '7. 8. and 9 are substantially 
sections 5, 6. and 7 of the House substitute. 

The board of parole is made up substantially as rec- 
ommended by the Senate. The time that the prisoner 
must serve before parole and the provisions for parole 
officers. gratuities. and as to prisoners in state reforma- 
tories are adopted from the House substitute. The 
Senate requirement of a bond and the House provision 
for advertisement of applications for parole are omitted. 
The rest of the substitute is substantially common to 
both bills, the language only being varied. [Italics 
supplied. ] 

The Conference Report. including the above-quoted “State- 
ment of Managers on Part of the House.” was thereafter read 
in the House (45 Cong. Rec. 8834-8835) and was agreed to 
without further debate (id. 8911). It was likewise read in 
the Senate and agreed to without further debate (id. 8873- 
8874). The conference bill thus was enacted into law. 

It is clear from the foregoing legislative history that it was 
never contemplated that the Board should make formal find- 
ings or make a formal record of any sort to support its decision 
to revoke parole in a given case. 


II. Appellant is not entitled to relief because he has failed 
to avail himself of the Board’s offers of a new hearing 
without counsel 


Appellant alleges (Br. p. 11) that he was deprive of one of 
his most basic rights because he did not intelligently waive 
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counsel. He bases his allegation on a statement made at the 
appearance before Mrs. Bowring. at which he stated, in reply 
to her reminder that he had signed an attorney election form 
waiving representation by counsel at the hearing that she was 
conducting. “for the time being. yes” (J.A. 8). Even at that 
time appellant was reminded that the hearing was being held 
that day and it was indicated to him that he could not waive 
counsel “for the time being.” Further. the attorney election 
form which appellant signed on May 15, 1961, contained no 
such provision and made it quite clear that the waiver was for 
the revocation hearing (J.A.18). Finally, appellant has since 
twice been given the opportunity to elect to have a new revoca- 
tion hearing at which he could be represented by counsel. 
Thus, any possibility of prejudice to his rights arising out of 
appellant's alleged misunderstanding at the time of his appear- 
ance before Mrs. Bowring has long since been cured. 


III. The hearing afforded appellant was in full compliance 
with the requirements of law 


Appellant argues that he was not given an “effective” hear- 
ing (Br. p. 12), apparently on two grounds: (1) the hearing 
was not held at or near the place of the alleged violation; and 
(2) the Board relied on information in the prison records not 
disclosed to appellant. 


A. 18 U.S.C. 4207 does not require the Board to conduct hearings at or near 
the place of the alleged violation 


18 U.S.C. 4207 does not require a hearing where the alleged 
parole violation occurred or in proximity to the place of the al- 
leged violation. The settled administrative practice has always 
been to conduct such hearings in the penitentiaries. If appel- 
lant’s suggestions were accepted, moreover, the parole system 
could not effectively function under existing law, inasmuch as 
the Board members are presently able to dispose of the large 
number of violator cases, while conducting the other business of 
the Board as well, only because they are able to conduct many 
hearings in one place at a time. To require them to convene 
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hearings every place where a violator happens to be arrested 
would be to impose an insurmountable burden upon the system, 
cf. Hannah v. Larche, 363 U.S. 420, 442 (1960), and would thus 
render such a system wholly impracticable. Cf. Burns v. United 
States, 287 U.S. 216, 222 (1932). The Board could do what ap- 
pellant suggests only if it employed a great number of ex- 
aminers, to be stationed in every judicial district in the United 
States and its possessions. ready to hold hearings at or near 
every place of arrest. But, as we have noted with respect to 
the argument that the Board has power to pay witness fees. 
Congress never has appropriated funds for such a vast enter- 
prise—suggesting that by the enactment of 18 U.S.C. 4207. 
Congress did not intend such a departure from the Board’s 
traditional practice. 

It should be noted in this connection that if the parolee’s 
witnesses are unable to appear ata particular hearing because 
of the distance involved, the witness may appear in Washing- 
ton, D.C.,° or may submit letters. statements or affidavits stat- 
ing the facts about which they would have testified directly. 
Thus. the parolee may still present his case. 


B. The Board may refer to information in the prison records not disclosed 
to petitioner 


It is not necessary or even desirable that the Board disclose 
to a parolee at his revocation hearing everything that might be 
used in deciding whether or not to revoke. In this case appel- 
lant was informed of the basis. of the armed robbery charge 
(J.A. 8) and he himself supplied the information about the 
guns (J.A. 10). Either of these offenses could have been the 
basis of a violation. 

A determination that there has been a violation does not con- 
clude the matter. The Board must then exercise its discretion 
to decide whether to revoke. See 18 U.S.C. 4207. This in- 
volves consideration of the parolee’s “life, health, habits, con- 
duct and mental and moral propensities” (cf. Williams v. 
New York, 337 U.S. 241, 245 (1949)). Everything in the 


* 27 Fed. Reg. 8489, 28 C.F.R. 2.22, 2.23. 
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parolee’s prison file* may bear upon the ultimate determina- 
tion of whether. and to what extent. he remains a good parole 
risk. Documents which bear upon this question may include 
the very probation officer's reports, letters. or other documents 
which contain information concerning the violation. The func- 
tions of the Board. we submit, would be seriously impaired by 
a requirement of full disclosure. Informants who are closely 
related to the parolee—his wife. parents. brothers, sisters and 
associates—will speak truthfully about him only in confidence. 
Similarly. social agencies may insist that information which 
they contribute be confidential. The risk of retaliation, more- 
over—no small one in the case of a parolee, who may well have 
associates of a criminal background—may induce silence or 
false witness. See State ex rel. McQueen v. Horton, 31, Ala. 
App. 71, 14 So. 2d 557. 560. affirmed, 244 Ala. 594, 14 So. 2d 561 
(1943) (Parole Board may revoke on secret evidence). Cf. 
State v. Moore, 49 Del. 29. 108 A. 2d 675 (Super. Ct. 1954); 
State v. Benes, 16 N.J. 389, 108 A. 2d 846 (1954). (Brennan, J.) 

The statutory question should be considered in light of the 
decisions of the Supreme Court in United States v. Nugent, 
346 U.S. 1 (1953) and Jay v. Boyd, 351 U.S. 345 (1956). In 
Nugent, Congress had provided that a conscientious objector 
who was dissatisfied with his draft classification might seek 
further review before an appeal board. All such appeals were 
referred to the Department of Justice for an “appropriate in- 
quiry” and a “hearing.” 346 U.S. at 3. At the hearing the 
objector was not allowed to examine the FBI report prepared 
on his background, nor was he informed of the names of the 
persons interviewed by the investigators. Jd.at5. The Court 
of Appeals held that this procedure violated the statutory 


* Thus. in order to determine whether to revoke parole, even where it is 
convinced that there has been a violation, the Board may wish to consult 
the prison file. which will include documents bearing upon every aspect of 
the parolee’s life—reports dealing in intimate detail with his physical. 
mental and emotional makeup, his family history, his neighborhood environ- 
ment, his education and religion, his financial condition, his arrest record. 
See Williams v. New York, 337 U.S. 241, 250, n. 15 (1949), for the type of 
information contained in probation reports. It would be manifestly im- 
proper, and in complete derogation of the functions of the Board, for such 
material to be publicly displayed. 
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hearing requirement. but the Supreme Court reversed. It said 
(Id. at 6-7): 


We think the Department of Justice satisfies its duties 
under § 6(j) when it accords a fair opportunity to the 
registrant to speak his piece before an impartial hear- 
ing officer; when it permits him to produce all relevant 
evidence in his own behalf and at the same time sup- 
plies him with a fair resume of any adverse evidence in 
the investigator's report. 

Respondents urge that this is not enough. The argu- 
ment rides hard upon the word “hearing” in § 6()). It 
is suggested that the “hearing” prescribed by Congress 
was purposely designed to allow the registrant to re- 
fute—item by item. if necessary—the matters discussed 
in the investigator’s report. In sum, respondents as- 
similate the “hearing” in § 6(j) to a trial and insist that 
it imports a right to confront every informant who may 
have rendered adverse comment to the FBI. 

The statute does entitle the registrant to a “hearing.” 
and of course no sham substitute will meet this require- 
ment; but we do not think that the word “hearing “— 
when put in the context of the whole scheme for review 
set forth in § 6(j)—comprehends the formal and liti- 
gious procedures which respondents would attribute to 
it. 

Similarly, in Jay v. Boyd, 351 US. 345 ( 1956). the Supreme 
Court held that an alien, found to have met congressionally 
established requirements for suspension of deportation. may be 
refused suspension by an inquiry officer on the basis of confi- 
dential information. The Court said “And the situation is 
not different because the matter of suspension of deportation 
is taken up in [what] the [regulations require to be a] ‘fair and 
impartial’ deportation ‘hearing.’ Assuming that such a ‘hear- 
ing’ normally precludes the use of undisclosed information, the 
‘hearing’ here involved necessarily contemplates the use of 
confidential matter in some circumstances.” 351 U.S. at 360. 

The Nugent and Boyd cases involved statutes and rules ex- 
plicitly requiring a “hearing.” A fortiori, they are applicable 
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here, where the statute on its face requires, not a “hearing,” 
but merely an “opportunity to appear.” Compare State ez rel. 
McAnally v. Goodier, 195 Mo. 551, 560 (1906) (State medical 
board may revoke license “ ‘after giving the accused an oppor- 
tunity to be heard.’ Those are the only words that suggest 
a trial and they fall far short of a judicial trial.”). 


IV. The Board did not act arbitrarily in revoking 
appellant’s parole 


Appellant contends that the revocation of his parole was 
arbitrary and capricious because the evidence on which the 
Board relied was not sufficiently reliable to support its action 
(Br. p. 13). He implies that revocation was based on three 
violations: (1) participating in an armed robbery; (2) posses- 
sion of firearms (Br. pp. 13-16); and (3) leaving the district 
without permission.’ 

The evidence does not appear so “unreliable” as appellant 
alleges. Appellant, on parole from a sentence for bank rob- 
bery, was indicted for armed robbery, along with his brother and 
a cousin who were living with him at the time (J.A. 8, 10). 
The robberies complained of were allegedly committed by three 
individuals (J.A. 8). Appellant’s cousin pleaded guilty and 
his brother was convicted (J.A. 8,9). A detainer based on a 
parole revocation warrant was placed against appellant and ap- 
pellant’s case was afterwards nolle prossed (J.A. 9, 2, 3-4). 
Appellant’s probation officer reported that the county solicitor 
informed him that the case was nolle prossed because of the 


“Appellant's first ground, that revocation was based on leaving the dis- 
trict without permission, merits little discussion here, for the record does 
not show that the Board considered this matter in deciding to revoke. In 
addition, appellant's attempt to explain away the statement in the proba- 
tion officer’s letter that appellant “left the Middle District of North Carolina 
and came to Florida during the early part of 1960 without permission” (J.A. 
12) overlooks a rather obvious possible explanation: namely, that during 
the early part of 1960 appellant was supposed to report to the probation 
officer for the Middle District of North Carolina and that by December, 1960, 
his parole supervision had been transferred and he was reporting to a 
probation officer in Florida. 
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revocation warrant and not because of a lack of evidence.’ 
Finally, appellant admitted to being in the car with his brother 
and his cousin when it was stopped and found to have guns 
hidden under the seat (J.A. 10). 

The foregoing amply demonstrates that the evidence before 
the Board was not insubstantial. It has long been held that 
the Board may rely on hearsay evidence, Christianson v. 
Zerbst, 89 F. 2d 40 (C.A. 10, 1937); and the courts will not 
interfere with the Board’s discretion where there is some sub- 
stantial evidence or information showing a violation, Freedman 
v. Looney, 210 F. 2d 56 (C.A. 10, 1954) ; Lopez v. Madigan, 174 
F. Supp. 919 (N.D. Cal. 1959).*° 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 
Burke MarsHAL., 
Assistant Attorney General. 
Davin C. ACHESON, 
United States Attorney. 
Harop H. GREENE, 
Geratp P. CHOopPIN, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 
NovEMBER 1962. 


® Appellant’s attempt to controvert this statement of the probation officer 
by a “letter” (Br. p. 6) dehors the record does not avail him, even if it had 
been properly presented to this Court. The “letter” admits of the interpreta- 
tion of it given by appellant only by the most strained construction and can- 
not serve to contradict the flat statement of Mr. Curtis (J.A. 12). 

Appellant's contention that the district court erred in granting appellees’ 
motion for summary judgment because there were genuine issues of material 
fact is without merit. No such dispute on the facts exists here. The issue 
to which appellant apparently refers is whether or not the Board of Parole 
abused its discretion in revoking appeéllant’s parole, and, as we have showR 
above, the Board’s decision was not arbitrary and capricious. 


APPENDIX A 


Date: January 2, 1962. 
To Whom It May Concern: 

I, the undersigned, JOHN O. BOONE, Social Worker (Cor- 
rectional), U.S. Penitentiary, Atlanta, Georgia, do hereby swear 
and affirm that on Friday, December 22nd, 1961, I advised in- 
mate James JOSEY, Register Number 73116-—A, of his right to 
be represented by counsel and call witnesses having relevant 
and material information, at a Revocation Hearing. 

I submitted to him a statement whereby he could indicate 
whether or not he desired to be represented by counsel and call 
witnesses having relevant and material information, and he 
refused to sign stating: “Will not sign anything. My com- 
plaint is in court; I will not help them correct their mistakes.” 

(S) Jon O. Boone, 
Social Worker (Correctional). 


Sworn to and subscribed before me, JOHN B. MAGUIRE, 
Chief, Classification and Parole, authorized by the Act of July, 
1955, to administer oaths (18 U.S.C. 4004). 

(S) Joun B. Macuire, 
Chief, Classification and Parole. 
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APPENDIX B 


Following is a speech made by Mr. Richard A. Chappell. 
Chairman, United States Board of Parole, who met with viola- 
tors of parole or mandatory release in inmate auditorium on 
Feb. 7, 1962, concerning privilege of attorney representation 
and/or witnesses present at violator hearings, without cost to 
the government: 


I thought it might be helpful to talk to you a few 
minutes about some local problems in which you are 
interested. We would like to call the roll, however, and 
see who is present. so we can have a record of your 
attendance here. I want to make a couple of announce- 
ments of interest to you and then try to answer ques- 
tions which you may have. Would you be good enough 
to call the roll now, Mr. Boone, and will you answer to 
your name if you are in the room? 

As I understand it, all of you men have had a kind of 
hearing as a parole violator. If there is anyone in the 
room who had not been before a parole board since your 
return to the institution, please hold up your hand. 
Now, you have been informed by the people here at the 
institution that you might have another hearing as a 
violator with an attorney or with witnesses, with either 
or with both, but I wanted to be sure that all of you 
understood your right to this. 

There was a time when the Board did not have at- 
torneys and witnesses appear at violation hearings at 
the institution. Attorneys and witnesses could appear 
at the headquarters in Washington, but this was in- 
convenient for some of you, so the courts have ruled that 
you were entitled to have at your violator hearings an 
attorney of your own choice, provided you can make the 
arrangements for it, or witnesses, provided you can ar- 
range for your witnesses to be present at the hearing. 

(15) 
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There have been some petitions to the courts by the 
attorneys for violators to appear at their hearings, and 
the courts have said that you are not entitled to have an 
attorney appointed either by the court. or by the Parole 
Board. or by any other governmental agency. They 
have made a distinction between the right of counsel at 
a parole violation hearing and the right of counsel at a 
court trial. Under the Sixth Amendment, a person is 
entitled to a lawyer in a court trial, but this right of 
counsel does not extend to an administrative hearing 
such as a parole violation hearing. You may have it, 
provided you can arrange for it yourself, under what is 
known as the ‘due process of law’ clause. The courts 
have held that it is due process of law for you to have 
your attorney present if you can arrange for him to be 
present. 

Now, you have been requested to either indicate 
whether you would like to have an attorney or witnesses, 
both or either, at another hearing, and we are prepared 
to give you a second hearing with your attorney or with 
your witnesses, provided you can make the arrangements 
to get an attorney or witnesses here. We have given you 
more than thirty days notice of this, but we are willing 
to extend to you another 30 days notice of this, which I 
don’t think is required, but in order to give you every 
opportunity, we will be willing to give you another 
hearing with attorney or witnesses, and unless you in- 
dicate that you want a second hearing, and unless you 
indicate that you have arranged for it within thirty days, 
we will consider that you have waived, whether you 
signed a waiver or not. 


Men with whom R. A. Chappell talked on February 7th, 1962 
in the Auditorium at U.S. Penitentiary, Atlanta, Ga. concern- 
ing witnesses and/or attorneys at other revocation hearing. 


Aakon, Edgar Drewry OU372-A 
ALEXANDER, Ernest F. TOSd2-A 
Alonzo, Tony..----------- S$1T85-A 
AntuHony, Albert J.------ T995THA 
Baupwin, John Edward__. 74736-A 
Barton, Calvin C TB8S3-A 
Brrax, John Charles___-- 81684-A 
Berron, Julian G T1655-A 
Crakk, Marshall 73499-A 
CLEMENTS, Johnnie B., Jr. SOS34—-A 
CurneE, Elmer L...-------- S3096-—A 
Coste, William Hutton__~. 68766-A 
CosTNEk, Isaac Allen_---- 80125-A 
Crawrorp, Clirence E.--- T5790-A 
Croker, Robert Lee T6726-A 
Davis, Olen Albert..----- TOS1-A 
Davis, William Hassell_-. 74232-A 
DearMon, Reuben B 67730-A 
Dupree, Reuben L 67671-A 
Easton, Hurold 73145-A 
Eaves, Henry Elmer. S4306-A 
Ewnscore, Charles Capehart 73470-A 
Fitzpatrick, Andrew L... 74761-A 
Frye, Shurrill Brown__-. 84374-A 
Gakner, William H. 1 924-A 
GILBERT, Morton TTT16-A 
Hammons, Stephen Leroy 80791-A 
Harcraves, Melvin F2409-A 
Harvey, Simon Chriss.-.. 75352-A 
Hawkins, Woodrow L..-- 68549-A 
Hewtms, Robert Earl TI90T-A 
Hern, Herbert H 80071-A 
Hrrz, Billy..------------- T8A09-A 
Howerton, Arthur. 76227-A 
Hunt, Sandy------------ 69196-A 
Jatort, John T._--------- BT T24—-A 
Jounson, Elton 67121-A 
Jounson, Hurman Doak_-. 84021-A 
Jounson, James Wm. 71010-A 
Jones, Charley N.-------- T7840-A 
Jones, James Dewey----- 82974-A 
Jones, William John T9184—-A 
Josey, James William__-_ 73116-A 
KrsasroucH, Vernon P_--. 76051-A 
Kyicut, Arthur James____ 78201-A 


LLaNo-TorkES, Agustin... 77589-A 
Locke, Willis David, Jr_.- 74663-A 
Lovey, Hobert Chalmer_. 67678-A 
McCormick, Carl 80404-A 
McGivney, Edward 59611-A 
Massey, William 66161-A 
Moore, Henry. ---------- $1608-A 
Mctuis, Ralph B T0995-A 
Mutter. Robert M.------- 68S44-A 
Now rnc, Abraham 79405-A 
OpveN, Nathaniel TI985—-A 
OwrnGs, John Frank..---- S4428-A 
Pace, Virgil Hamilton... 73434-A 
Pace, Enoch I TOTSO-A 
PENNY, Hugh Marion 56272-A 
Perks, George Ernest__--- 82169-A 
PETERSON, William J. N_-. 65409-A 
Prasecki, Thomas A_-_-.. 79568-A 
Pitiscr, Seberino 71553-A 
Ricu, Eddie Brown T6517-A 
Rogerts, Bobby Ray------ TS372-A 
Ronrnson, Thomas Junior. 79687-A 
Roper, James Flavous__._ T3486-A 
RvusHING, Edward Allen. 15527-A 
Sanpers. Hilliard 62001-A 
Scorr, Frank 76203—A 
Sears, Raymond Earl... 82524-A 
SExTON, Freddie Moses____ 65455-A 
SHapix, Alfred C TI94T-A 
SKINNER, Ralph Newton... 76257-A 
SMALLWoop, Ravenna 83933-A 
SrrRicKLanp, Adrill Clisby_. 74264-A 
Sweat, John C 64565-A 
TARKINGTON, Aubrey 


71595-A 
Waters, Joseph Lawson... 79210-A 
West, George H. 
WHeeLer, Dennis Donald. 83809-A 
WHiItTaker, James F 
WHITEHURST, Frank 
Russell__._.-..--------- 84140-A 


WHITEHURST, Grover Wise, William Allen 
78039-A | Wriir, Arlin 

WILniaMs, John Wrure, Eugene. 

WItson, Joseph Alex. 71071-A 

WItson, Paul D McLarn, Neil D. 

Winson. Ray ReneEav, George L. 
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